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A RISK PERSPECTIVE FOR INSURERS

The Emergency Services Levy (ESL) is a
complex tax that needs an end-to-end process,
from setting targets through to monitoring
actual experience. This process naturally gives
rise to risks that may have material financial,
compliance, operational, and reputational
implications for insurers.

This article builds on our previous discussion of
ESL complexity, and provides updates on recent
developments, as well as outlines the key risks
involved along with suggested risk mitigation
approaches.

BACKGROUND

Our first ESL article was published in October 2023.
Shortly after, in November 2023 the NSW Labor
Government announced a commitment to reforming
ESL following a failed attempt to do so under the
Liberal/National Coalition government in 2017. Here
is a timeline of recent NSW ESL developments:
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ESL DEVELOPMENT TIMELINE

O  November 2023

NSW Government announcement on ESL
reform

O  April to May 2024

NSW Government consultation period
including the release of a consultation
seeking public input to ESL reform

O  May 2024
ESL Act Amendment 2017 passed

O May 2024
ESL Monitor Act 2024 passed

O February 2026
NSW Treasurer announcement of a
Parliamentary Inquiry into replacing the
current emergency services funding
mechanism.
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WHAT HAS AND HAS NOT CHANGED

What has

changed?

Introduction of the
Independent Pricing
and Regulatory
Tribunal (IPART) to
oversee the ESL
Monitor Act.

An over-collection’
triggers refund
undertaking events

Charging an
unreasonably high
price per contract
may be deemed

prohibited conduct on -

‘price exploitation’

Miscommunication
of ESL reform may
be deemed ‘false
and misleading
conduct’

Requirement to
provide data to the
ESL Monitor and
NSW Government
to support reform

Implication

A higher level of
scrutiny of insurers
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What has
Not changed?

WHAT HAS AND HAS NOT CHANGED

The ESL Monitor Act led to the changes
summarised in the table to the left. To date,
significant uncertainty remains regarding
potential reforms and their financial implications
for insurers.

RISKS TO INSURERS

Setting ESL rates itself is a complex exercise,
requiring assumptions about future market
behaviour, and collection outcomes, often by entities
with no business in some of the markets requiring
estimation.

With the introduction of the new ESL Monitor Act,
there are more risks to insurers. In addition, certain
definitions in the new Act are important but unclear,
particularly around what constitutes an
“unreasonably high” price and when the refund
undertaking is required to be triggered in practice.

In response, we have outlined an approach to the
setting of ESL rates that considers the risks and
utilises risk management techniques including the
application of a risk register with a range of
potential mitigation strategies.

" an over-collection is the total over-collection over the period from the financial year commencing on 1 July 2023 until a financial year that commences after 1 July 2024 in
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which a contribution under the Emergency Services Levy Act 2017 is levied
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KEY RISK AREAS AND MITIGATION OVERVIEW

Likelihood

Identified in ESL context . .
inherent risk

Likelihood
residual risk

Risk mitigation

Compliance
Risk

Funding
Shortfall

Insurance
Market Risk
leading to
either
Compliance
Risk or
Funding
Shortfall

Operational
Risk

Regulatory
Risk

Reputational
Risk

A strong likelihood and significant impact,
requiring immediate attention.

GONSULTING

Insurers’ activities relating to ESL
reform, that trigger a breach of the ESL
Monitor Act 2024 and/or the ESL Act
2017

If the ESL collected (based on
estimates) is insufficient to meet the
final ESL liabilities, insurers are required
to fund the shortfall from their own
resources.

The market doesn’t behave as you
expect which leads to poor estimation of
ESL liabilities.

Failures in systems, processes, or
governance can contribute to a sub-
optimal ESL collection position. For
example, not implementing ESL rate
changes within the planned timeframe.

Enforceable actions from regulators,
such as refunding policyholders for
over-collection,

may lead to the need for additional
onerous operational processes.

Inadequate or inappropriate resources
to manage ESL processes or to compile
information requested by regulators.

Regulatory changes related to ESL that
jeopardise the appropriateness of
insurers' current practice.

Publicity that harms the company’s

reputation, such as viewing over-
collection as exploiting customers.

requires active monitoring.

A reasonable likelihood or impact and

Ensure an understanding of the regulatory
requirements.

Stay up to date with developments in the
ESL

Read ESL Monitor quarterly reports and
guidelines to align with IPART’s
interpretation of legislation.

Use the most relevant information when
making estimates for the purpose of
managing the entity's ESL collection and
regularly review ESL collection postitions
throughout the year.

Stay up to date with recent and projected
changes in premium volumes and ESL
rates by line of business across the market.

Have a clear, well documented process to
manage ESL. Regularly review the
systems, processes and resources that
support ESL collection.

Regularly review the projected ESL over /
under-collection, inviting challenge from
appropriate people. Minimise the risk of
over-collection.

Stay up to date with planned developments
in relation to ESL.

Minimise the risk of over-collection and
ensure compliance with the relevant
regulations. Well-worded responses to
regulatory or media enquiries

Low Risk

A low likelihood and limited impact and is
managed through routine controls.
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PFS ROLE IN RISK MITIGATION Our services include:

. Tracking of regulatory developments

. Providing market intelligence based on current
data (covering 90% of market)

. Direct engagement with the Insurance Council
of Australia and regulators to obtain ESL
clarifications

. Individual support using PFS tools to help you
set and monitor ESL rates aligned with your
targets

. Supplying documentation to support the ESL
management process for internal and
compliance purposes

. Monitoring industry ESL outcomes and issuing
early warnings for proactive action

.

The table above highlights that there is no single
solution to eliminate ESL risks, though they can be
managed to a more acceptable tolerance level.
PFS provides solutions to manage ESL risks,
acting as a risk mitigation partner that eases
internal workload and advising on each of the risk
mitigations listed in the table above.

PFS continues to serve as the as the markets
clear ESL subject matter expert.
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	ESL remains an estimation-based process
	Requirement to provide data to the ESL Monitor and NSW Government to support reform
	The Treasurer has power to issue a ‘please explain’ letter for an over-collection in any single year

	Implication
	A higher level of scrutiny of insurers
	Insurers remain responsible for the complicated ESL collection process


	WHAT HAS AND HAS NOT CHANGED
	The ESL Monitor Act led to the changes summarised in the table to the left. To date, significant uncertainty remains regarding potential reforms and their financial implications for insurers.
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	KEY RISK AREAS AND MITIGATION OVERVIEW
	Risk
	Identified in ESL context
	Likelihood  inherent risk

	Risk mitigation
	Likelihood  residual risk

	Compliance Risk
	Insurers’ activities relating to ESL reform, that trigger a breach of the ESL Monitor Act 2024 and/or the ESL Act 2017
	MODERATE

	Ensure an understanding of the regulatory requirements.
	Stay up to date with developments in the ESL
	Read ESL Monitor quarterly reports and guidelines to align with IPART’s interpretation of legislation.
	LOW


	Funding Shortfall
	If the ESL collected (based on estimates) is insufficient to meet the final ESL liabilities, insurers are required to fund the shortfall from their own resources.
	Example, in FY2023–24, the insurance industry had a funding shortfall of almost $100 million.
	HIGH

	Use the most relevant information when making estimates for the purpose of managing the entity's ESL collection and regularly review ESL collection postitions throughout the year.
	MODERATE

	Insurance Market Risk leading to either Compliance Risk or Funding Shortfall
	The market doesn’t behave as you expect which leads to poor estimation of ESL liabilities.  Example: Between FY2023 and 2024 annual Commercial market growth fell more than anticipated, from almost 20% to 4%.
	HIGH

	Stay up to date with recent and projected changes in premium volumes and ESL rates by line of business across the market.
	MODERATE


	Operational Risk
	Failures in systems, processes, or governance can contribute to a sub-optimal ESL collection position. For example, not implementing ESL rate changes within the planned timeframe.
	Enforceable actions from regulators, such as refunding policyholders for over-collection, may lead to the need for additional onerous operational processes.    
	Inadequate or inappropriate resources to manage ESL processes or to compile information requested by regulators.
	MODERATE

	Have a clear, well documented process to manage ESL. Regularly review the systems, processes and resources that support ESL collection.
	Regularly review the projected ESL over / under-collection, inviting challenge from appropriate people. Minimise the risk of over-collection. 
	LOW


	Regulatory Risk
	Regulatory changes related to ESL that jeopardise the appropriateness of insurers' current practice.
	MODERATE

	Stay up to date with planned developments in relation to ESL.
	LOW


	Reputational Risk
	Publicity that harms  the company’s reputation, such as viewing over-collection as exploiting customers.
	MODERATE

	Minimise the risk of over-collection and ensure compliance with the relevant regulations. Well-worded responses to regulatory or media enquiries
	LOW


	High Risk
	A strong likelihood and significant impact, requiring immediate attention.

	Moderate Risk
	A reasonable likelihood or impact and requires active monitoring.

	Low Risk
	A low likelihood and limited impact and is managed through routine controls.
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